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Introduction
I am honoured and delighted to give a lecture at the occasion of this restitution symposium. Early in the developing Mahler / Munch proceedings in Vienna I was contacted by Sotheby’s New York office with the offer to be of help.

I knew that Sotheby’s has a remarkable track record with regard to research and in depth knowledge of restitution issues. It has been quite pro-active and conscientious in doing provenance research. 
My lecture will concentrate on a remarkable family history surrounding Alma Mahler and one of the top works by Edvard Munch. It starts in 1916 when one of his most beautiful landscape paintings was given to her and ends almost a century later with a decision on the claim of her granddaughter Marina Mahler by the Art Restitution Committee in Vienna.  


Marina Mahler and I sat on the board of the Gustav Mahler Foundation in Amsterdam. In 2005 she somewhat randomly asked me whether I was interested in getting myself acquainted with a great story involving the history of her family.


She had received a negative recommendation from the Art Restitution Committee in 1999 and wanted my advice.

I asked her: what’s the situation when we go back to the same committee with a renewed request? I was given the following picture: 

· The Committee had never before reversed its own decisions; 
· We would have no oral hearings, no exchange of views;

· The committee consisted of government appointed bureaucrats, always meeting in secret.
· The state was represented by the State Attorney and nobody on the Committee would represent the interests of Marina Mahler

· We would have no access to or insight into the arguments of the Austrian State. 

· In fact we wouldn’t even be considered a party in the proceedings.

Edvard Munch’s Summer Night at the Beach

Edvard Munch’s Summer Night on the Beach is what The Guardian Newspaper called a hypnotic painting. This work had been hanging in the Belvedere Museum in Vienna for almost 70 years. 

The picture is one of a handful landscape masterpieces by Munch. By the turn of the century he was recognized on the Continent as one of the leaders of a new art later known as Expressionism. In all likelihood, this work was painted in the early summer of 1902 and depicts the shore of the Oslofjord, where Munch rented a small summer cottage
. 
In 1933 when Hitler came to power he commissioned the German Art Report. Munch then found himself among the 112 banned artists whose work fell into the category of “Entartete Kunst”. Over 16.000 works were confiscated from public collections in Germany including 82 works by Munch. After a touring exhibition most of his paintings ended up at auction and later became the property of the Munch Museum in Oslo. 

"No painting has ever touched me in the way this one has"
Selling this painting was inconceivable to Alma Mahler. In her diaries she wrote: "No painting has ever touched me in the way this one has". The painting was a work with extraordinary emotional meaning for her. It was given to Alma as a present on the occasion of the birth of her daughter Manon in 1916, who tragically died of polio in 1935. She was the child out of Alma´s marriage to the Bauhaus founder Walter Gropius. 

Alma’s special bond with Manon also appears from the fact that Alma was buried in the same grave as Manon. Even if she would have been in need of funds, she would surely have sold other paintings from her remarkable collection. 
Alma Mahler-Werfel
Alma Mahler herself doesn’t need much of an introduction. Around 1900 Vienna had a thriving Jewish community, which was considered to be the “intellectual cement” of Middle Europe. Wealthy Jews were among the city’s most prominent citizens and generous philanthropists. 

Alma Mahler was an extraordinary figure among them. She married not only Gustav Mahler, but later also Walter Gropius, and the writer Franz Werfel. Both Gustav Mahler and Franz Werfel had a Jewish background. Critical notes have been published with regard to Alma’s attitude with regard to racial issues but it can’t be denied that her entire existence has been formed and immersed by and in Judaism.
Alma was the daughter of Jakob Schindler, a famous Austrian landscape painter. After her father’s death, Alma’s mother married his pupil and art dealer Carl Moll, who later became a supporter of the Nazi’s. In her diaries Alma called him her “archenemy”. From this second marriage a daughter called Marie originated, Alma’s half-sister. Marie was later married to the judge Dr Richard Eberstaller, also a convinced National Socialist. Moll and Alma’s half-sister would be responsible for Alma’s loss of the Munch painting. When the Russians approached Vienna in April 1945 Moll, Marie en Richard Eberstaller committed suicide.
The loan agreement with the Belvedere
In August 1937, Alma entered into a loan agreement – for a period of two years - with the Austrian Gallery, now the Belvedere Museum. This was done for the safekeeping of some of her works of art: three works by Schindler, one by Edvard Munch, and a portrait of herself by Oskar Kokoschka. 
Alma left Austria on March 13, 1938, on the date of the “Anschluss”. By that time the systematic destruction of Austrian Jewish culture had begun. Jewish property was registered with local authorities, heavily taxed and to a large extent banned from export. All objects of ”national interest” were confiscated. Refugees lost their Austrian citizenship and their homes and assets were seized. 

Objects that were not reserved for the “Führermuseum” were sold through auction houses or art dealers and many of them ended up in Museums like the Belvedere,  Albertina and the Leopold Museum. Sophie Lillie’s landmark publication “Was Einmal War” gives an important insight into how many Jewish collections were plundered.

Alma and Franz Werfel too lost their villa at the Steinfeldgasse in Vienna. In the meantime their summerhouse had been transferred to Alma’s half sister Marie Eberstaller.

Alma thought the Munch painting in safe hands, now that she had given it on loan to the Belvedere. 
However, five days after Alma had left - and within the two year loan term - her stepfather Carl Moll  went to the Belvedere and removed the painting from the gallery stating that he came with permission of Alma, which was certainly not the case. Without any questions asked he could take the painting to his house. Alma had no knowledge of this and obviously wouldn’t have approved. At the same time Alma’s stepfather negotiated with the director of the Gallery, about the sale of the Munch painting, again without knowledge or approval of Alma. 

Moll and the Eberstalles had believed that the 1000-year Reich had commenced with the coming to power of Hitler. They were convinced that Hitler was going to win the war and that Alma and Franz Werfel would never return to Austria. In their opinion they now owned all of Alma’s possessions.
Then, in 1939, Alma’s halfsister Marie Eberstaller sold the painting to the Belvedere museum in her own name for 7,000 Reichsmark. The selling price was ridiculously low, even for those times. The low price was probably prompted by the good relationship between Alma’s stepfather and the director of the Museum and the fact that Munch’s work by now had reached the status of “Entartete Kunst”. 

Earlier Alma had received a higher offer from Switzerland which she had refused.
Alma had no knowledge of this transaction. In fact she had asked the Hungarian ambassador in Vienna who was to be relocated to Paris to bring the painting with him but Moll had simply refused to deal with the man. 

The director of the Museum later testified that he was told that the proceeds should serve for the repair of the roof of Alma’s former summer house in Breitenstein; such repairs were actually carried out. They benefited Marie Eberstaller and not Alma because, at the time of the sale of the painting the house had been transferred to Alma’s half sister.

Had she wanted to sell the painting the transaction would certainly have taken place in France where she was residing at the time. The painting would not have been sold against payment in Reichsmark. Outside Germany the Reichsmark had little value.


By 1946, Moll and the Eberstallers had committed suicide, and the painting was back in the Museum, though this time as the museum’s property. Alma asked the museum to return the paintings to her, but the museum handed over only the Kokoschka, refusing to return the Munch. So she had to sue for its return.

The post-war proceedings

After the war Alma Mahler went through several stages of legal proceedings between 1948 and 1953.
· She lost in September 1948 because it was argued that the picture – because of the war – had become German property.
· On appeal that was corrected. After the proclamation of independence the painting had obviously become Austrian property again. However, the court stated it would be “improper” to accuse Moll and Eberstaller since they were “highly respected personalities”. The court stated that if the house had been entrusted to the Eberstallers the idea that Alma “entrusted them with the custody of her remaining property becomes highly probable.”
· In April 1953 Alma gained a complete victory. The fact that she – as the wife of a Jew – was subject to political persecution was qualified as “self evident”. The commission ruled that no authorization to sell the painting had been proven nor that the painting had been entrusted to the Moll family.
· The Finanzprokuratur immediately appealed. Until a week before the decision all parties believed the ruling would be in favour of Alma. Parties entered into a settlement: Alma would receive the Munch but donate the lesser valued other paintings that had been given on loan. The Ministry of Education however refused to authorize the agreement because it knew what the outcome was of the decision on appeal.

· On appeal it was stated to be in accordance with “logical thinking”, that Alma did not only entrust the house in Breitenstein  to her half-sister, but also the “disposal over the other moveable assets”. 

The Commission argued that since the Austrian Gallery had trusted Moll when he came to fetch the painting in 1938 it could equally trust him when he sold the picture to the Museum. This is a complete absurd reasoning and inacceptable from a legal perspective. 

Alma Mahler was unaware of the fact that Moll asked for the painting in 1938. The Museum knew that Alma Mahler had to flee Austria because she was married to the Jewish writer Franz Werfel. There was no authorization from Alma to sell.
· Alma’s final attempt to appeal was denied because it was said that the value of the disputed works did not meet the threshold required for such proceedings. This was a very cunning move because it forced Alma Mahler to give up further legal proceedings.

Alma was furious as we can derive from reading her many letters during that time. In 1960 she refused to come to Vienna for the commemoration of the centenary of the birth of Gustav Mahler because of the Austrian government refusal to return the painting. The family would have to wait until the late ‘90s for further legal action.

The Art Restitution Act 1998



In December 1997 an article in the New York Times led to the seizure of two paintings by Egon Schiele that had been loaned to the MoMa in New York by the Leopold Museum in Vienna. Elisabeth Gehrer, then Austrian’s minister of Culture opposed the seizure and stated that there were no looted paintings in Austria. Because of huge public attention research was conducted in federal museums all across Austria during a 4 year period leading to 49 volumes of research reports. It turned out that the Austrian Museums harboured hundreds of artworks belonging to holocaust victims.
In 1998 the Art Restitution Act had been passed by parliament. The idea was that this law would provide for a fast and unbureaucratic vehicle for the return of looted art objects. 

In the Mahler / Munch proceedings we had to concentrate on three questions:

1. Did Alma belong to the group of “persecuted persons”/ Was the sale prompted by the war situation?
2. Did the museum act in good faith when obtaining the painting?
3. Could Carl Moll or Marie Eberstaller be qualified as a ´person of confidence´ or intermediary agents of Alma? 

On all accounts the position was clearly in favour of restitution. 


Alma was a politically persecuted person, because of her marriage to the Jew Franz Werfel. Without the national-socialism takeover the sale would not have taken place. Even if she would have wanted to finance her flight out of Austria with the sale of the painting, the transaction would have been void because prompted by the war situation. In fact because of Alma’s status as persecuted person any transaction between 1933 and 1945 is automatically declared void as confirmed by the Third Restitution Act 1947. The Austrian State would then have to prove that the sale would have taken place irrespective of the war situation.
The Belvedere knew that the Munch painting did not belong to Carl Moll or Eberstaller. They could have reached Alma in Paris, but didn’t. 

Moll nor the Eberstaller were a “person of confidence”? In fact the Museum itself was the “person of confidence”. Alma had entrusted the painting as a loan to the care of the Belvedere in 1937. The ridiculous situation arises where the Museum invokes a good faith acquisition from a person to whom the Museum had given the painting without a legal cause (that is without authorization from the owner). 

In 1999 Alma’s granddaughter Marina Mahler therefore had every reason to assume that the painting would be returned. To everybody’s astonishment this didn’t happen.

In its session on 27 October 1999 the Art Restitution Committee rejected Ms Mahler’s claim. The rejection was based on the idea that the last 1953 decision of the Upper Restitution Commission had resulted in “an ultimate finding with binding force”. In other words: the case had been tried and closed in 1953 and can’t be re-opened. It was a very cynical situation since the Committee had confirmed in the same decision that the painting should have been returned on moral and historical grounds. The advice was solely based on the findings of the Finanzprokuratur.


The Committee completely ignored the fact that:


· The Art Restitution Act itself formed a strong enough new basis for claims of Nazi victims and
· Attitudes towards restitution had dramatically changed since the early 1950’s.
A rather gruesome example of how attitudes had changed is given by Benjamin Ferencz, who was a prosecutor at the Nuremberg trials, and the writer of the book “Less than Slaves”. He recalls one particular Austrian court decision of the early ‘50’s where slave workers were denied compensation. The court argued that they should be thankful. Because of their forced labour they weren’t sent immediately to the death-camps. 


Right after the war Austria did not feel any compulsion to compensate people who had been considered enemies of the Third Reich. The US legal position towards Austria as a liberated country encouraged this refusal. This was strengthened by the now infamous Moscow Declaration. The Washington Conference clearly showed that attitudes towards restitution have changed dramatically since the 50’s.

Going back to the Art Restitution Committee


Marina Mahler had lost in 1999 at the Art Restitution Committee, So what was next? What were the options?
· Suing in court was not an option especially since Austrian law required the Mahler family to pay ridiculous filing fees in proportion to the value of the painting.
· An alternative was to file suit in the United States, where Marina Mahler had lived during her childhood. Randy Schoenberg handling the Altmann / Klimt case had gained an important victory at the US Supreme Court in June 2004 whereby Ms Altmann could sue the state of Austria under the Foreign Sovereign Immunities Act
. But Marina Mahler would have to regain her American Citizenship. 
So we had to go back to the Art restitution Committee knowing that they had never before reversed their own decisions. 
We filed a new request in February 2006. The Austrian government immediately told the media that it "strictly rejected" the claims of Ms Mahler. The state attorney kept stressing that the Art restitution Committee had recommended the return of more than 5,000 artworks not mentioning the fact that most of these items concerned personal belongings like books and photographs. 

We had to come up with something new. In 2001 the General Settlement Fund Law was enacted in order to offer a “comprehensive solution of open questions regarding compensation” of Nazi victims. In this law it is made clear, that official decisions but also restitution settlements (irrespective of their legally binding effect!) shall not be observed, if they would lead to “cases of extreme injustice”. The existence of an extreme injustice is to be assessed on the bases of a comparison with a “hypothetically correct” decision. 

According to this new law the “extreme injustice” provision did not apply to works of art but to real estate and bank accounts. Restitution of art objects is dealt with directly through the Art Restitution Act 1998, but this act doesn’t contain the “extreme injustice” provision. The brilliant law professor Franz Stefan Meissel – who has a wide experience in restitution matters – argued that applying the extreme injustice provisions in cases of real estate and bank accounts but not to works of art would go directly against the Austrian Constitution. Equal cases should be treated equally.

The Art Restitution Committee agreed to discuss Mrs. Mahler’s request once more in the session of June 2006. This was the first small victory because it meant that the Committee at least was willing to review their own verdicts. 

However, the committee did not reach a decision immediately. We would have to wait another 6 months. In the meantime Marina Mahler’s claim was confirmed by two other legal opinions from internationally renowned scholars (professor Wiederin, of the University of Salzburg and professor Oberhammer, of the University of Zurich).

Then finally, in its session of November 2006, the Restitution Committee followed the new arguments and (in a unanimous decision) advised the minister to restitute the Munch painting.
In the meantime the Belvedere Museum had started its own investigations in order to find evidence sustaining the position that Alma had voluntarily parted with the work. Researchers were sent to archives in the US and elsewhere. All of these actions were in vain. We had stacks of letters of Alma showing her anger and frustration. There was not a shred of evidence which would indicate that she had authorized a sale. And even she wanted to sell, which was not the case, it wouldn’t make any difference, in asfar as the sale was prompted by the war situation. 
Five months later, on May 9th 2007, Claudia Schmied, the current Austrian Minister for Culture and Agnes Husslein the new director of the Belvedere handed over the Munch painting. In both their speeches they emphasized to be overwhelmed with joy for the fact that justice had been served….. 
In any case, 70 years after the loan to the museum, 67 years after the looting and 43 years after Alma’s death, the Munch painting finally returned to her family. 
One then enter a whole new chapter full of surprises. For one thing, I didn’t know I had so many friends in the art market. 
Praise and criticism
Taken as a whole, Austria deserves both praise and criticism for its Art Restitution Practice. Let me give you a few observations:
a. Claimants are denied the role of an active party during the whole restitution process. No oral hearings, no exchange of views. Marina Mahler was even denied the role of a claimant. The motto therefore was: “We talk about you, without you”. This is unacceptable from a due process point of view. 

The interests of the government are represented by a member of the Finanzprokuratur whereas all members are government-appointed bureaucrats. This is in direct conflict with the 10th principle of the Washington Conference, which states that the restitution commissions should have a balanced membership.

The minister is not obliged to follow the outcome. A provenance researcher makes recommendations to the Art Restitution Committee, and this Committee makes recommendations to the minister of Culture. What this means is that restitutions become an act of mercy.     



b. A further point of criticism concerns the fact that the art restitution practice is confined to art objects which are part of state-owned collections. In principle, private museums are exempt from restitution claims.


The Wally Portrait by Egon Schiele seized in New York in 1998, which was hanging in the privately owned Leopold Museum was not covered by the Art Restitution Act. Many of these privately owned museums – like the Leopold Museum - gain government subsidies in order to stay afloat. In my opinion the subsidy instrument could and should be used in order to force private institutions to take a serious look at their responsibilities in this regard
.
 
c. Austria should be praised for the thorough investigations it conducted during a 4 year period, leading to 49 volumes of research results. 

It should be praised for the art database which since 2006 can be searched at www.kunstrestitution.at. It contains a catalogue with several thousand art objects, located in museums and collections of the Republic of Austria.
 
It should also be praised for laying down the restitution practice in laws providing for a legal structure. In my view, morality without a clear legal structure amounts to nothing more than a sentiment. This is dangerous, since it makes the restitution practice rather unpredictable and may cause arbitrariness.

d. A few remarks with regard to the law. The “extreme injustice” provision has become a central point of focus. This is an interesting development in the Austrian restitution practice. This is interesting and problematic at the same time. Lawyers usually don’t tell judges or arbitrators what is just. We tell them what is in accordance with the law. This provision now compels arbitrators to consider what is injustice and what constitutes injustice. It is even “extreme injustice” the Committee will have to be concerned about. But the law is silent on this point. 

In any case, court decisions and settlements can be set aside if they lead to cases of extreme injustice, even if these decisions or settlements are of a more recent date. This means that the Restitution Committee is basically forced to re-think the matter and concentrate on a hypothetical correct decision. 

In such a context there is no place for a Statute of Limitations  and no place for the Res Iudicata argument (case 



closed because of previous court decisions or settlements).



e. In our case it was quite simple to show the Museum acted in bad faith, but there are instances where the picture isn´t so clear. In cases of mysterious gaps in provenance the burden of proof should be reversed. The state should then prove that the work of art has been obtained on a healthy basis. Good faith acquisition of looted art seems to me a contradictio in terminis.

The more relevant issue is whether the original owner belonged to the group of persecuted persons. In that context all transactions between 1933 and 1945 are considered void and the state has the burden of proof to establish that the sale would have taken place irrespective of the war. So even if Alma wanted to sell the painting in order to finance her flee out of the country, or because she would not be able to get an export license, the transaction would have been void.
I’d like to make a few final remarks.

For almost half a century, Europe has overlooked works of art that were looted from especially Jewish families and never returned. According to some researchers the Germans had stolen a staggering 600.000 paintings of which as many as 100.000 remain missing. The Washington Conference has successfully turned this into a moral and legal issue. More than 40 countries have ascribed to these Principles. However in practice, the historic wounds prove difficult to repair. There are still major challenges to overcome.

· Many European and American museums have been slow to carry out provenance research and publish the results. Last year the New York based Conference of Jewish Material Claims published for instance a very critical report on the lack of progress in the US
.
· Claimants face many obstacles. Heirs may not speak the language of their grandparents. Websites are in different languages, often making it impossible for families to perform research
. Some countries do not publish photographs of the paintings, making it complicated to identify looted art.

Recently the focus – especially in the media – seems to be too much on the high profile incidents and not so much on the bulk of the restitution cases. In Austria, thousands of items have been restituted to the rightful owner. 
Restitution is all about honouring the families of the claimants and honouring the history of their sufferings. In the Munch case Marina Mahler wanted acknowledgment of the Belvedère Museum and Austrian State that injustice should be corrected. And this is what happened in the end.
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� The painting has a white frame, perhaps placed on the picture when first exhibited in a white room dedicated to twenty of Munch’s paintings at the Vienna Secession exhibition of 1904.


� 	The Austrian Gallery advertising the exhibits in the US and selling books gave Ms Altmann jurisdiction in the US even if the paintings involved would have been outside the US.


� Another example taken from Spain illustrates the problem: In Germany a beautiful Pissarro painting was stolen by the Nazis from the Cassirer family. The painting now hangs in the Thyssen-Bornemiza Museum in Madrid. The Spanish government refuses to return the Pissarro, stating that the museum is privately owned and not bound by the Washington Principles, despite the fact that it received millions on public funding and despite having government officials being member of the board.


� This doesn’t seem to be common practice in all countries accepting the Washington Principles. Quite recently I have seen a decision rendered by the  British Spoliation Advisory Panel in the matter of the Koenigs family against the Courtaulds Institute. The panel rejected the claim and validated the Institute’s title by stating that “any legal claim to the paintings is time-barred”. It stated: “The Limitations Act [1939] extinguishes an owner’s right to sue, even against a thief”. The panel had argued “to give due weight to the moral strength of the case”, but to what effect if the title of the Museum is already confirmed based on the idea that a legal claim is time-barred. Doesn’t invoking a statute of limitations go directly against the Washington principles asking for a “just an fair solution” in cases of confiscated art?	�


� In 2000 all major US Museum had agreed to identify suspect works. One third of the Museums have not done any research. The St Louis Art Museum emphasizes the importance of through investigations. It reported that of their more than 800 paintings some 300 changed hands in Europe during the Nazi-period. The non-cooperation constitutes a violation of the Washington principle which states that resources and personnel should be made available to facilitate the identification of confiscated art.


� Like for instance in Germany, many of its research reports are available only in German.
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